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IIH”-'I 15 at the threshald of cmerging as an
¢ CCONOITIC power. 1t is recopnised, however,
that infrastructure holds the key to thiy
transtormation. The infrastructure gap in
India is obvious o all, OF laie, the government
has dedicated itself (o addressing this gap on
, Ay a war footing, The task is huge, It involves no
nﬁj: @1??!\;? { .., Fi ] t- _' e only harnessing financial resources, but also
UM, ."JPTWI - technology and know-how.
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TR T AR i .IN are tmwmg towards privatisation, This is the
[l "f:.""-r-:“'“ P Ir J ‘I'?--jj ,(P‘ d - trend In Asia, Europe and Latin America, In
[ v il i :\. I 1' 1 » ‘ .

7 ""'." wopeia il India, too, private 1 ipattion is Cesy

r.].., LA -:.-5:.*3.r.i;:'1. ile “P 4.\’ lelﬁ *'JW-U"‘"‘ iclia, too, private participation is felt nec ary
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Ti -,'a‘ |||En|'l'*:l u.ujm‘/W-a {ﬂp ‘_}ghl"lﬂ{ f-1 ﬂfﬂ}ll‘uﬂ“ﬂfﬂl up thissector to the public private partnerships
s (PPP) route.

At first blugh, it may seem that the
government's efforts are oo little too late, bui
it may be worthwhile to bear in mind that air
traffic in India has witmessed a 85 per cent
average growth, yearonyear, for about the
past six years, as againat the global growth of
only nine per cent per annum,
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1'.*-"'!'-' 1he ession  agre '!nnr m
e . R } i In this article we explore the path adopted
““,1"‘""' ||!|r| ';U I,- “'l. 'I'H,'- % |\| P{"I‘{F"”t‘ ]l hy ””' Indian '(!IJW‘H].II'ltlll &0) |i|| in e-“ll_“”f
B Al stake privatisation, FEssentially we look at three
Sepments;
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@ first, we examine the basic approach in the
concession agreements comparing both the
preenficld and brownfield sectors;

= secondly, we draw attention Lo the need to
have an independent regulator in place;
andl

e l||i|'t’l|y, wi examine the dispute resolution
mechanism put in place in the concession
agreements,

Basic approach in the concession
agraements

5o far, the government has signed off four
Arport concession agreements — two in the
greenfield sector (Bangalore and Hyderabad
airports) and two in the brownfield sector
(Delhi and Mumbai airports).

For the purposes of this article, we take p
the concession agreements for Bangalore
and New Delhi as our model (ie one in the
greenfield and the other in the brownfield
sector),

Notwithstanding the privatisation route,
the government has retained a 26 per cent
sharcholding  in airports  (either
through the Airport Authority of India (AAI)

these
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or through the stale government), This
crucial 26 per cent sharcholding ensures that
the government is ahble o veto certain
Tundamental resolutions’, which, as per the
Companies Act, require a minimum vole of
75 per cent of sharcholders (for instance,
igguance ol new shares, change of directors,
change of auditors, ete). Hence, the
government does continue to retain some
level of control over the private entity,

The commercial backbone of the project is
the large chunk of land the private entity is
‘gilted’, ie allowed to develop along with the
airport for any commercial purpose it may
choose (subject to local laws), Here it may set
up not only hotels or malls — it can even go
for Special Economic Zones, manufacturing
factories, country clubs, goll courses, power
plants ete. At Bangalore, the concessionaire
got about 300 acres of land, and at New Delhi
260 acres for free commercial development,

Nalture of the concession

Basically, the concession agreement is for
construction, development, operation and
maintenance of the airport over a period
of 30 years (concession period) extendable
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at the sole option of the concessionaire by
another 80 years (ie total 60 years). The land
is leased out to the concessionaire by the state
government at a nominal rent,

The Government of India has extended its
full commitment and support for the project;
for instance, the Bangalore Concession
Agreement states, ‘GOl acknowledges and
supports the implementation of project’. It
further states that the government will not
take any steps or action in contradiction with
the Concession Agreement which results in
ar would result in its shareholders or the
lenders being  deprived or  substantially
l‘.'lt‘:[.Jl'in‘-I.[ of their investment or economic
interest in the project. Further, all statutory
and non-statutory bodies under the control
of the central government are required 1o
act in compliance with  the Concession
Agreement as if they are a party thereto and
the government is to ensure that all statutory
compliances as may be required are granted
promptly.

The state governmenis  have aimilnrly
entered into state SUPPOrL agrecments, This
15 a unique feature in airport privatisation
agreements, The port and road sectors do
not place similar  obligations on  the
government,

Types of construction
Here we find a departure between the
approach taken in the greenfield sector
and the brownfield sector. Whilst the
preenfield projects essentially leave it 1o the
concessionaire to plan the construction, as
per the approved master plan, the brownfield
concession agreements are [ar more specihic,
The Concession Agreement for New Delhi for
instance stipulates development of a master
plan within six months of the Concession
Agreement, Thisis to be updated and reviewed
every ten years, Any delay in submission of
the Master Plan would result in liquidated
damages at the rate of US$65,000 per day.
The Concession Agreement sets out certain
type of works called 'Mandatory Capital
Projects’” (which are set forth in a schedule).
For instanee, for New Delhi Airport, a parallel
runway is listed as one such work, and it is
required to be completed within 24 months
of the signing of the Concession Agreement.
It it is not, liquidated damages would follow.
Then, there is a category of works which fall
under the heading of ‘Major Development
Plan’. These comprise projects expected to
have a capital cost in excess of US$25
million.

All the above are subject to review and
approval by the government. While strict
timelines are stipulated for submissions of
the plans for approval, the AAI or the
government concerned is not obliged to
revert  with  their approval/suggestions
within any stipulated time period. This can
lead to asituation where work is commenced
(as it has to in order to meet the time
deadline) and belatedly the same is not
approved, or some modification is required
h‘}' the government,

Adherence to standards

Here, again, we lind that the approach of the

government in the greenfield secior versus

the brownfield secior is not consistent. In the

brownflield sector (Delhi and Mumbai), the

concessionaire is required to adhere to;

¢ good industry praciices,

= development  standards and require
iments — these are .*;pt-.r'lﬁr,'rl in a schedule.
For instance, it is stated  that the airport
must conform to the ICAO Aerodrome
Design Manual (DOC 9157), the Airport
Services Manual (DOC 9187, the
Mational Building Code of India, etg
and

®=  operations and maintenance standards
and requirements. These again are set
forth in a schedule, For instance, it i3
stated  that  the relevant  standards
prescribed by the 1CAO  (Chicago
Convention) are 1o be followed.

In the greenfield sector, however, the approach

is far more hands off, The specifications are

very broad and vague,

Monitoring of the frroject

The inconsistent approach of the government
between the greenfield and brownfield sectors
comes out maost dramatically when it comes o
maonitoring of the project and imposition of
damages for default. In the brownfield sector
the concession agreement has in place an
aggressive manifold monitoring mechanism,
To begin with, ‘objective’ and *subjective’
service quality requirements are set forth in
separate schedules,

To illustrate, one ‘objective’ service
requirement states that the maximum
quening-up time for check-in should be five
minutes for business class and 20 minutes for

“There are many departures in approach between the

greenfield and brownfield sectors’
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The maximum quewing-up time for chech-in showld
be frve minutes for business elass and 20 minutes for
economy passengers.’

&

economy passengers. Likewise, the waiting
time for security checking should be less than
ten minutes for 95 per cent of the passengers.
On the other hand, ‘subjective’ requirements
are hased on passenger feedback surveys as
per IATA, ACI or AETRA guidelines. If a
certain specific rating is not achieved within
a stipulated period then liquidated damages
follow. Further, the concessionaire is required
o achieve 150 9001;2000 certification. This
is to be done within two years of the
COTICES510T1 agreement ::nming into force ancd
if the same 18 not achieved, li:,lnitlult:d
damages will follow.

In contrast, in the pgreenficld sector
(Bangalore and Hyderabad), monitoring is
5{}I¢Iy Ihl'tlllHll [Assenger surveys, FFurther
(unlike in the brownfield secior), Iit,]llitlill.l‘!t’l
damages do not necessarily follow; however,
il the rating through passenger surveys is
consistently below the stipulated norms (over
i pm'iml of ymm'ﬂ] and if the targets for
rectification are not met, it may become an
event of default leading to termination.

While examining the inconsistentapproach
hetween greenfield and brownfield sectors,
we may lr.l!-u:ly take a look ar the |icluit1:'|lml
damages provisions. In the greenfield sector,
even where there is delay in opening of the
airport  (something  which ought o he
a matter  of  gerious  concern), the
concessionaire 15 allowed a  six-month
extension i it can show that the delay was
allegedly on account o failure by the
government in  the performance of its
q}lslig;:limln (a lJI‘DVi.‘i'u‘m which ix t-:;mily
capable of abuse and likely to lead 1o
disputes). After this, liquidated damages
follow at the rate of only US§2,500 per day
up to the next six months of delay - surely a
very nominal amount considering  the
consequences of delay (even one aeroplane
|'|nw:ring for ]m‘ldil‘lg l.':c-:t‘ml:;:tinn can ineur
costs greater than the liquidated damages
stipulated).

In contrast, in the brownfield sector, the
concessionaire faces a prospect of liquidated
damages of about US$65,000 per day merely
on account of delay in submission of the

master ]'nlm'l h&ycmcl the Ht.i!’lulutml pm‘iuf] of

six. months — even though prior o the
agreement it had already submitted an initial
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master plan (on the basis of which its bid was
selected). In fact, brownfield operators run
the vrisk of paying liquidated damages
(ultimately leading to termination of the
coniract) on at least 20 different counts,
many of which are l‘.lt‘:yund their control (t:g
security delay, check-in delay, ete), which can
all result in liquidated damages and fnally
cancellation of the contract, even though
these are matters arguably beyond the control
of the concessionaire, Airport security is a
matter within the control of the government,
and check-n formalities and efficiency s
within the l’lt.'nn:lir] t;.lf" l'l'w. ;]i,r]irm q‘.uru;t'.rnm'l.
[t seems unreasonable to penalise the
concessionaire for shortfalls in targets here.

A preenlield operator pays  liquidated
damages on only one count — delay in
opening of the airport. Here, delay for six
imonths mounts up to less than half o million
S dollars, Contrast this with the USELD
million a brownfield operator may have o
end up paying for a delay ol six months for
mere delay on account of submission of the
master plan,

Absence of Regulator

In infrastrueture [n'njm_:l,.-\'. ::t::lt'.nl'rliug the
public, an independent regulatory authority
has become necessary. Accordingly, the
concession agreements stipulate that an
]ndr:p(:l‘lr.’lc!ul I{ﬂgnl;:l,m'y Anthm'ily would be
set up to regulate all aspects of the airport.
Vast powers are envisaged o be cast upon the
Regulator, The Regulator would lay down and
regulate standards, approve charges, impose
penalties, ele.

Further, the Regulatorwould be empowered
not only to settle disputes between the public
and the gnvmrmuf:n[ bt also c_".:;mll':u'.lu'.ll
disputes hetween the government and the
concessionaire, as it is stipulated that, once
the Regulator is in place, the arbitration
agreement as per the concession agreements
shall stand overridden,

The Regulator is not yet in place and,
t.'.unﬁi:h‘:t'iug that the B:-u'lH'nIm'Q ;l.i:‘]n:u‘t
agreement wias xignt_‘:l as far back as Jl.l]y
2004, the t]l.“:lﬂy 1% im:_:xpliq:iﬂ,:]u, Further, the
Regulator would work only if there is a
mechanism to ensure that people of highest
calibre, independentofgovernmentcontraol,
occupy the position. Once the Regulator is
appointed, the regulatory philosophy has 1o
evolve and there has to be transparency. All
this will take tume, We are yours away from
any of this as the government is still
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discussing  and deliberating  preliminary
issues. Even a Bill has not yet been placed
hefore Parliament,

Pure contractual disputes between  the
government and the concessionaire neee
not be referred to the Regulator, These need
(in the event of dispute) to go to the
arbitrator,  Overriding  the  arbiration
agreement (by referring these disputes to
the Regulator) is bound to discourage foreign
players. Resolution of disputes through the

Regulator would cause serious problems of

lack of conhidence (:.'mu,mgn;l f'm'cign ]3}lrii!‘.'.!!'-)
and also result in delay.

The Regulator would naturally be subject
to the hierarchy of the Indian legal system.
Any decision of the Regulator would be
appealable (o the appellate authority, One is
EICI.LI:'IH}' |t'n':id|lg at three or four stages i
l:li.‘i].?l..ll.i.:Il'{:ﬁuhllinn - [irst, a decision hy the
Regulator followed by that of the appellate
authority, followed by a writ to the High
Court, [ollowed by an appeal to the Supreme
Court. Given the th'.lny.'s under the Indian
legal  system, dispute  resolution  would
become inefficient and expensive,

Therefore, perhaps the government should
have Hf‘:&(l'mg;limi pure contractual tli.'cl:mt,m
between  the  coneessionaire  and  the
government  and  reserved  these  for
international arbitration (which would have
heen  as per the e-!:-:luﬂ:!;llim'm of the
international investing  community  also).
Under this model, the Regulator would siep
in only where public interest is involved,

Dispute resolution

Planners (and contract writers) apparently
tire out hy the time Ilmy reach thoe tHﬁ[)ulﬂ
resolution clause ticked away at the end of the
contract. Most dispute resolution provisions
do nat get the attention they deserve. Here
too, we find the concession agreements very
unimaginative in their approach,

Briefly, the concession agreements stipulate
that dispute resolution shall be through ad
hoc arbitration through a panel of three
arbitrators, with the venue of arbitration as
India. To understand what is wrong with this
clause we need to step back and look at the
nature of the project. These are no ordinary
construction  or management  contracts,
These are mammoth and diverse projects
involving public interest as well, What is most
significant is that we are looking at a project
which is to have a longevity of 60 years,
(.:ul'mitif:l'illg' that the lii:r.lnry ul'iml(!],w'.lu_'lnrll
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‘We are looking at a project which is to have a

longevily of 60 years.’

India is just about 60 years it can well be
imagined what a long period of time 60 years
can be in the history of a nation!

The technological, political and  social
changes which may happen in the contractual
]mrim'l ol G0 years cannol Ie visualised and
therefore captured within the four corners
of any contract (no matter how thoughtlully
written), Therefore, the dispute resolution
clause must be flexible and geared to handle
contingencies which may arise in the working
of the contract,

O |'m.-i.':i|ﬁ|'|l,y 15 that in matters of this
type the arbitrators must be empowered to
evenmodify oralter the contractifsubsequent
developments so warrant. This is no doubt a
revolutionary concept but one which may
well meet the demands of 2 situation where
parties  enter into  such  long-term
commitments and then events overtake
them, The dispute resolution mechanism
must not be found to be wanting in such
situation. Indeed, there is no mechanism for
mediation or conciliation or dispute review
boards in the concession agreements, all of
which could have worked towards a just, fair
anel t'.x['u!:litim:.‘a resolution 1o clisl,ml,m,

Conclusion

The Indian Government has done well 1o
embark upon the privatisation process. [t
would seem, however, that we need to pause
and debate the approach so far, The
government's ambitious plans in this sector
need to be accompanied in equal measure
with a bold and Gair approach, At the end ol
the day there needs to be a fair bargain lor
all parties,
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